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Abstract

Williamson proposes that the synergies arising from a merger are mostly larger than its
deadweight losses. This implies that the economic benefits from a merger would outweigh
its disadvantages from competition restraint. Hence, most of the merger cases could
promote economic efficiency. If, pursuant to the provisions of Article 13 of the Fair Trade
Law, the TFTC considers only economic efficiency but not political equity, then
Williamson’s theory implies that a merger should not be prohibited by the law even
though market power is created, consumers are hurt by price hikes, and poverty gap is
further widened. Based on this, this article uses the perspective of New Institutionalism
and global trend of law enforcement to show that the antitrust has to address both market
failures and political issues (such as wealth concentration). Only from both economic and
political considerations can antitrust achieve a balance between efficiency and equity.
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Merger Regulations: A Trade-Off between Efficiency and Equity

Tay-Cheng Ma, Department of Economics, Chinese Culture University

English Summary

A merger would increase the efficiency of the merging firms, as reflected by the
decrease in costs. Nevertheless, it would also provide a possibility to create a price-
gouging monopoly due to the market power gained. From the viewpoint of political and
social equity, a merger would appear to be disadvantageous to consumers— there are price
rises and the consumers do not share any of the benefits from the efficiency gains. This
implies that there always exists a real trade-off between efficiency gains and anti-
competitive effects. In fact, there has also been a growing recognition in the literature of
the need to assess tradeoffs between merger-related efficiency gains (i.e., economic
efficiency) and merger-induced increases in market power (i.e., political equity). As to the
magnitudes of these two countervailing effects, Williamson (1968) was the first study to
propose that the synergies arising from a merger are mostly larger than its deadweight
losses. As found by Williamson, in most merger cases, the cost savings are much larger
than the deadweight loss, meaning that the efficiency gains exceed the welfare losses of
rising prices. His simulation also shows that a merger needs to generate only a relatively
small cost reduction to offset the price increases. This type of asymmetry guarantees that
most mergers can generate enough efficiency gains to cover the deadweight loss due to
price increases, and hence provides strong theoretical evidence in favor of mergers. If the
competition authority were to consider only economic efficiency, as opposed to political
equity, it would approve all merger applications.

According to Article 13 of the Taiwanese Fair Trade Law, the Taiwan Fair Trade
Commission (TFTC) may approve an application for a merger if the overall economic
benefit from the merger (efficiency gain) outweighs the disadvantages (price increases)
resulting from competition restraint. As previously stated, if pursuant to the provisions of
the law, the TFTC considers only economic efficiency but not political equity, then
Williamson’s theory implies that the TFTC would approve all merger applications, even
though in some cases, as market power is created, consumers are hurt by price hikes. As is
well known, this kind of criterion is the so-called public interest (PI) test and is not
adopted by most antitrust regimes. Other than a few exceptions, such as Taiwan and
China, most of the regimes adopt the Significant Lessening of Competition (SLC)
standard, in which the merger would be prohibited if there were the possibility that it
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might result in a price increase, even though it may generate larger internal efficiencies
than the deadweight losses due to price increases.

Apparently, the PI standard focuses more on economic efficiency than on political
equity, since it permits the efficiency-enhancing merger even though it may cause an
increase in prices and hurt consumers. Conversely, based on consumer protection, the SLC
standard would result in a willingness to incur large losses in efficiency to protect the
integrity of the individual consumers so as to avoid an unfair income distribution and
maintain political stability. Hence, the SLC standard scores on the equity front, but not in
terms of improving efficiency.

The debate on whether or not antitrust could or should protect consumers so as to
improve the distribution of income and promote political democracy has been going on for
decades, and there has not really been any concrete evidence to judge it. Although Richard
Posner and Robert Bork have long argued that antitrust should only focus on a single goal
of promoting efficiency, and that antitrust policy should concern itself entirely with that
goal; both in the scholarly literature and in law enforcement, efficiency has never been the
vital concern of antitrust (Elzinga, 1977). For instance, after examining the legislative
histories of antitrust law and case law, Kirkwood and Lande (2008) show that the ultimate
goal of antitrust is not to increase economic efficiency, but to protect consumers from
paying higher prices to firms so as to ensure equity in the marketplace. This line of
argument emphasizes that antitrust laws should be explained as a declaration that the
property right we today refer to as the “consumer’s surplus” belongs to consumers, and
not to cartels. Although this may involve the use of economic analysis, it surely is not
efficiency analysis as stated by the Chicago school. As pointed out by Acemoglu and
Robinson (2013), if the public policy focuses only on economic efficiency without any
concern for political equity, then it is very likely to strengthen bourgeois merchants and
weaken proletarian consumers, thus will likely affect the political equilibrium in the
future. Therefore, the advice given by economic analysis should not just be to solve
market failures or enhance economic efficiency, but should also consider political equity
or the later political ramifications.

More importantly, if traced back to their original source, antitrust laws were primarily
enacted to award this property right to purchasers of goods and services, and to prevent
cartels and unjustified monopolies from taking it (Kirkwood and Lande, 2008). For
instance, the Sherman Act was enacted after a decade of labor violence and agrarian unrest

due to industrialism (Brooks, 1971). In most countries, the key areas that have attracted

197



Merger Regulations: A Trade-off between Efficiency and Equity

the attention of antitrust enforcers and have become primary antitrust goals are mostly
based on equity in the political sense, such as policies favoring a more equal income
distribution, relatively small as opposed to large business organizations, and concern for
consumer welfare rather than social welfare in general.

On the other hand, however, the efficiency goal is quite limited. The efficiency
criterion is applied only when the merger cases would not lead to price hikes and would
not cause consumers to pay extra-high prices. In addition, regarding to practical law
enforcement, the survey by the International Competition Network also indicates that most
countries have enacted competition laws with multiple antitrust objectives, in which
consumer protection is certainly being included, even though these objectives vary widely
and are in conflict with economic efficiency. Hence, the political value of equity other
than economic efficiency has always played a significant role in antitrust legislation. This
perspective has survived up to the present day. For instance, in Superior Propane, the
Canadian Competition Tribunal outlawed a merger, which would evidently have led to
significant efficiency gains, so as to protect the consumer’s welfare against the large
enterprise. Therefore, there is no doubt that antitrust should attach more or at least equal
weight to political equity (or consumer welfare) than to economic efficiency. The issue is
not whether the antitrust policy incorporates political values or not, but rather how to
assess the effects of antitrust enforcement on political democracy. If the fundamental goal
of antitrust is to protect consumers to ensure equity in the marketplace, and the lawfulness
of the above example is determined solely on the basis of income distribution, then the
basis of Article 13 of the Fair Trade Law, which is the PI principle, should be changed to
the SLC principle.

In order to further support the previous argument, this article uses the perspective of
New Institutionalism and the global trend of law enforcement to show that other than
correcting market failures, antitrust has to address political issues, such as improving the
distribution of income so as to alleviate the concentration of wealth. Only by attaching
importance to both economic and political considerations can antitrust achieve a balance

between efficiency and equity.
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